





Financial Emissions – Long Form
Fax Date:
DATE
	To:
	COMPANY
	
	
	
	

	
	
	
	
	
	

	Attn:
	CONTACT
	Phone:
	PHONE
	Fax:
	FAX

	


	Ref. No.:
	TRADE NUMBER

	
	


CONFIRMATION

The following memorializes the terms of a transaction agreed to by TRADER NAME, TRADING FIRM (“SHORT TRADING FIRM”), and CP TRADER, COUNTERPARTY LONG NAME, (“SHORT”) on TRADE DATE with the following terms Party or Parties refers to EMMT and SHORT, singularly and collectively.

This fax constitutes a “Confirmation” as referred to in the ISDA Master 1992 Multi-Currency Agreement (the “Agreement”).

The definitions and provisions contained in the 2000 ISDA Definitions, the 1993 ISDA Commodity Derivatives Definitions and the 2000 Supplement to the 1993 ISDA Commodity Derivatives Definitions (as published by the International Swaps and Derivatives Association, Inc.) are incorporated into this Confirmation.  In the event of any inconsistency between those definitions and provisions and this Confirmation, this Confirmation will govern.  Capitalized terms used in this Confirmation and not defined in this Confirmation or the ISDA Definitions shall have the respective meanings assigned in the Agreement.  This Confirmation supersedes any existing confirmation from either Party, concerning this particular Transaction.

If TRADING FIRM and [SHORT] are Parties to the Agreement, this Confirmation supplements, forms a part of, and is subject to such Agreement.  If TRADING FIRM and [SHORT] are not yet Parties to the Agreement, TRADING FIRM and SHORT agree to in good faith, to use best efforts to promptly negotiate, execute and deliver such Agreement.  Upon execution and delivery by TRADING FIRM and SHORT of said Agreement, this Confirmation shall supplement, form a part of, and be subject to such Agreement.  Until the Parties execute and deliver the Agreement, this Confirmation shall supplement, form a part of, and be subject to the printed form of the above-referenced Agreement and the Parties acknowledge and agree to the following provisions: (i) the Termination Currency shall be U.S. Dollars, (ii) for purposes of Section 6(e), Loss or Market Quotation will apply, at the election of the Non-Defaulting Party, if the Early Termination Date results from an Event of Default; Market Quotation will apply if the Early Termination Date results from a Termination Event; and the Second Method will apply,  (iii) the provisions of Section V.A. of  ISDA’s User’s Guide to the 1992 Master Agreements shall be included in Section 6(f)) (the “Master Agreement”), (iv) references to “Transaction” shall be deemed to be references to a “Swap Transaction” for purposes of the ISDA Definitions, and (v) this Transaction constitutes a forward contract and a swap contract for the purposes of Section 556 and 560 of the US Bankruptcy Code, respectively.

.

The terms of the Transaction to which this Confirmation relates are as follows:

Type of Transaction:

Fixed for Floating Swap
Trade Date:

Effective Date(s):

Termination Date(s):

Total Notional Quantity:
Commodity:

As stated in the Commodity Reference Price
Calculation Period:


Monthly.
Period End Dare(s):


Final pricing dates as defined in the description of the Floating Price.

Payment Date(s):


The later of (i) three (3) Business Days after receipt of invoice and (ii) ten (10) Business Days following the Termination, subject to adjustment in accordance with the following Business Day convention. Any such amount payable shall be payable by Fed wire transfer or immediately available funds to a bank account designated by the Party to whom such payment is owed.
Fixed Price Payer:

Fixed Price:

Commodity Reference Price:


As published in INDEX NAME referencing “SO2 prompt” (or alternatively “NOx Prompt”, “Nox Prompt +1”, or “NOx Prompt +2”) on the 15 day of each month (or if the 15th falls on a weekend, the next business day).
Floating Price Payer:

Floating Price:

The Commodity Reference Price as reported on the termination date in US Dollars per allowance, as adjusted by [index pricing source] from time to time, notwithstanding any limitations on the correction period in Section 7.3 of the 1993 ISDA Commodity Derivatives Definitions and the 2000 Supplement to the 1993 ISDA Commodity Derivatives Definitions.  The first fallback position will be a Negotiated Fallback, in which the Parties will get together and attempt to negotiate in good faith.  The second fallback position will be a Disruption Fallback, which is to be [pricing determined by the index pricing source].  The third fallback position will be the No-Fault Termination.

Market Disruption Event:

Price Source Disruption; Trading Suspension; and Disappearance of Commodity Reference Price.

Representations and Warranties:

Each Party represents and warrants to the other Party as of the date hereof that:

a.
It has entered into this Agreement in connection with its line of business (including financial intermediation services) and the terms hereof have been individually tailored and negotiated at arms length between the Parties.

b.
It is an “Eligible Contract Participant” within the meaning of Section 1(a)12 of the Commodities Exchange Act, as amended (7 U.S.C. § 1a(12) (2000)) and (ii) as to transactions to be entered into on “electronic trading facilities”, an “eligible commercial entity” as defined in Section 101(11) of the Commodity Futures Modernization Act of 2000 (7 U.S.C.A. Section 1a(11)(West Supp. 2001)). 

c.
It is not relying upon any representations of the other Party other than those expressly set forth herein or any written guarantee of the obligations hereof.

d.
It has entered into this Agreement as principal (and not as agent or in any other capacity, fiduciary or otherwise).

e.
It has entered into this Agreement with a full understanding of the material terms and risks hereof, and it is capable of assuming those risks.

f.
It has made its investment and trading decisions (including regarding the suitability hereof) based upon its own judgment and any advice from such advisors as it has deemed necessary, and not in reliance upon any view expressed by the other Party.

g.
The other Party is not acting as a fiduciary or an advisor for it, nor has given to it any assurance or guarantee as to the expected performance or result of this Agreement.

h. It is a producer, processor, merchant or commercial end user of the commodity that is the subject of this Transaction and is entering into it solely for purposes related to said business.
i. The material economic terms of the ISDA Master, any Credit Support Document to which it is a party, and each Transaction have been individually tailored and negotiated by it; it has received and reviewed financial information concerning the other party and has had a reasonable opportunity to ask questions of and receive answers and information from the other party concerning such other party, this ISDA Master, such Credit Support Document, and such Transaction; the creditworthiness of the other party was a material consideration in its entering into or determining the terms of this ISDA Master, such Credit Support Document, and such Transaction; and the transferability of this ISDA Master, such Credit Support Document, and such Transaction is restricted as provided herein and therein.

Tax Representations and Documents:
(a)
Payer Tax Representation.  For the purpose of Section 3(e) of the ISDA Master each party to this Transaction makes the following representation:

It is not required by any applicable law, as modified by the practice of any relevant governmental revenue authority, of any Relevant Jurisdiction to make any deduction or withholding for or on account of any Tax from any payment (other than interest under Section 2(e), 6(d)(ii) or 6(e) of the ISDA Master) to be made by it to the other party under the ISDA Master.

(b)
Payee Tax Representation.  For the purposes of Section 3(f) of the ISDA Master, XXXXX and the Counterparty make the representations specified below:

(1)
The following representation will apply to [COMPANY]:


XXXXX is a [_______________]created or organized under the laws of the State of [________________].  XXXXX is a U.S. person within the meaning of Section 7701 of the Internal Revenue Code and its U.S. taxpayer identification number is [__________________].

(2) The following representations, as applicable, will apply to the Counterparty:

a. if Counterparty is organized under the laws of the U.S., it is a U.S. person within the meaning of Section 7701 of the Internal Revenue Code and has a U.S. taxpayer identification number.

b. if Counterparty is organized outside of the United States of America (U.S.A.).



(i)
The following representation will apply to Counterparty with respect to each Transaction effectuated by an Office of the Counterparty not located in the U.S.A.: 




It is fully eligible for the benefits of the "Business Profits" or "Industrial and Commercial Profits" provision, as the case may be, the "Interest" provision or the "Other Income" provision (if any) of the Specified Treaty with respect to any payment described in such provisions and received or to be received by it in connection with this Transaction, and no payment received or to be received by it in connection with this Transaction will be effectively connected with its conduct of a trade or business carried on by it through a permanent establishment in the U.S.A. 




Specified Treaty means, with respect to a Transaction, the tax treaty applicable between the U.S.A. and the country of Counterparty’s organization.



(ii)
The following representation will apply to Counterparty with respect to each Transaction effectuated by an Office of Counterparty located in the U.S.A.:




Each payment received or to be received by it in connection with this Transaction will be effectively connected with its conduct of a trade or business carried on by it through a permanent establishment in the U.S.A.
(c) 
Each party shall provide the other party with any document required or reasonably requested to allow the other party to make payments under this Transaction without any deduction or withholding for or on the account of any Tax or with such deduction or withholding at a reduced rate promptly after the earlier of (i) reasonable demand by either party or (ii) learning that such form or document is required.

(d) 
For purposes of this Transaction, if Counterparty's Office is located outside the U.S.A., then Counterparty should provide its Office location to XXXXX.  For purposes of Section 10(c) of the ISDA Master neither party to this Transaction is a Multibranch party.

Governing Law:


This Transaction shall be governed and construed in accordance with the laws of the State of New York.
Consent to Recording:


The Parties agree that each may electronically record all telephonic conversations between them and that any such recordings may be submitted into evidence to any court or in any proceedings for the purpose of establishing any matters pertinent to any Transaction.  The Parties agree not to contest or assert any defense to the validity or enforceability of telephonic confirmations under Laws relating to whether certain agreements are to be in writing or signed by the Party to be thereby bound, or the authority of any employee of such Party to make such communication.  The Parties further agree that this Agreement and all transactions performed hereunder shall constitute a Qualified Financial Contract as defined in New York General Obligations Law, Section 5-701.

Credit Assurances:


Each Party may require credit assurances to the extent that the Exposure exceeds the reasonable credit limits established by the other Party.  Credit Assurances may take one or more of the following forms: a) posting of an irrevocable letter of credit in a form and substance reasonably acceptable to the requiring Party and issued by a financial institution acceptable to the requiring Party, b) delivery of a parent company guaranty in a form and substance reasonably acceptable to the requiring Party, or c) an additional form of collateral reasonably deemed acceptable to the requiring Party; provided, however, that in no event shall the Requesting Party require the value of such Performance Assurance on any day to exceed the amount that would be payable by the other Party as a Termination Payment, if such day were an Early Termination Date; provided, further that, the Parties acknowledge and agree that reasonable grounds for the Requesting Party to require delivery of Performance Assurance, include, but are not limited to, the occurrence of a Downgrade Event (as defined below), with respect to the other Party.  In the event that such other Party fails to provide such Performance Assurance within two (2) Business Days from the date of such Party's receipt of the Requesting Party's request, then an Event of Default shall be deemed to have occurred Requesting Party entitled to the remedies set forth under Section 5 of the ISDA Master Agreement as the Non-Defaulting Party.

"Credit Rating" means, with respect to any entity, the rating then assigned to such entity's unsecured, senior, long-term debt obligations (not supported by third party credit enhancements) or if such entity does not have a rating for its senior, unsecured long-term debt, then the rating then assigned to such entity as an issues rating by S&P or Moody's.  "Downgrade Event"  shall mean, for CPS, if CPS or CPS’  credit support provider’s (as applicable) Credit Rating falls below BBB- from S&P or Baa3 from Moody's or if CPS or CPS’ credit support provider (as applicable)is no longer rated by either S&P or Moody's; and, for Counterparty, if Counterparty or Counterparty’s credit support provider’s (as applicable) Credit Rating falls below BBB- from S&P or Baa3 from Moody's or if Counterparty or Counterparty’s credit support provider (as applicable) is no longer rated by either S&P or Moody's.  "Moody's" means Moody's Investor Services, Inc. or its successor.  "S&P" means Standard & Poor's Rating Group (a division of McGraw-Hill, Inc.) or its successor.
Confidentiality:


The terms of this Confirmation are confidential and are not to be disclosed to any third party without the prior written consent of the non-disclosing Party; provided that the terms of this confirmation may be disclosed to governmental agencies with jurisdiction over this matter without prior written consent.

Please have an authorized representative sign this Confirmation where indicated and return to TRADER by facsimile. The specific terms and conditions set forth herein shall be deemed conclusive unless objected to in writing by SHORT within two (2) Business Days of the date hereof.
We are pleased to conclude this transaction with CP LONG NAME.

Regards,
Accepted by


CP LONG NAME
	____________
	
	By:
	

	Authorized Signatory
	
	Title:
	

	TRADER
	
	Date:
	


If you do not agree with the above, please contact ____________, Operations Analyst, at (___) ____-_____ by voice, or (___) ___-____ by fax, in accordance with the terms of the Master Agreement.


